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Digests of Recent Opinions State Bar Committee The Right To Discovery In 


Records Radio Series Di A + 
EVIDENCE — The admission of In the instant case, though the On Income Tax ivorce bd sons 
. horrifying or gruesome photo- photograph in issue was probative 
graphs tending to prove only to a degree, it was more harmful 





The Limitation Imposed By R. R. 4:98-5 Should Be 


TRENTON—A four-m: 2 | 
nan team Abolished 





undenied facts or cumulative than illuminating and should have "Presenting the federal taxation ae en 

of other evidence is for the dis- been excluded. However, defend- Committee of the New Jersey State by Isaac G. Ginsburg The purpose to be served by 
. cretion of the trial court. int made no proper objection to Bar Association h 1ade a series ; i the interrogatories and deposi- 
—Photographs of gruesome aspects ‘ts admission on this ground and of recordings to provide radio} A party may propound inter- tions for discovery have been 
} of a murder case are not objec- [ence the question is whether guidance to the public on income | rogatories or take depositions in repeated by our courts in a 
tionable for this reason alone ‘ere was plain error whereby de- tax matters any civil action as a matter of number of cases. Typical com- 

nor are they admissible merely !@ndant suffered manifest wrong 1 ; course. R. R. 4:16, R. R. 4:23. And ments are as follows: 
because of some probative value; 0F injury The team comprises David Beck | soe Re Blake 33 N. J. Super. 229, “Both the words and the 
their admission or rejection de- On reviewing the record tne Of Newark, chairm (the com-/ 199 A. 2d 705 (Cty. Ct. 1954). spirit of the new rules indicate 
pends on the extent of their irt does not find defendant was ™uittee; Emmanuel Liebman of| However, “in an action for di- a fundamental change in the 
relevance and their inherent prejudiced. The jury rejected his Camden, Edward Pesin of Newark} vorce or nullity depositions and philosophy of litigation. No 
prejudicial qualities. f ind although there was and William M. Feir g of Bay-| interrogatories pursuant to Rules longer is a Court to be used as 
-Photograph of disemboweled nple evidence to support a con- | onne 4:16-1 to 4:28 shall be taken only a stadium for the conduct of a 
murder victim held improperly V!CU0n of first degree murder Rn mE er en for good cause shown.” R. R. game with all the advantage 
admitted but not reversible err- they returned a verdict of second se ee ae — “Se ~ | 4:98-5. that accrues in such a game 
legree murder which was favor- | “UMUL talks. It w ve 1S Tiree to taking one’s opponent by 


or since no proper objection iring on Sunday. Feb. 16. from 
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court does not find they were Ce 7. : i ; ihr ° e Service, 64 d 477, (Cty. Ct 
) a WKDN of Camden, when the Antitrust Suits 1949) 














ubstantially prejudicial. NO Umely objection was made : © 
§ rina p J ‘ to the prosecutor’s remarks. Or- | 0P€™N8 talk will be delivered. The “The genius of this rule is 
[RIA = ~ 10ut + son and prop- . narily a defendant will not be| @™ainine talks wi 2 delivered WASHINGTON, D.C. (ACCN pretrial discussion to preclude 
er objection, allege » dai a ta aa 8 sees Neier CREE P ‘i 7 Sigs Sd ‘ retrial diSCusSs rec 
r J », allegec imprope r urd to claim prejudice if time- on succeeding Sunday a the | The U.S. Supreme Court held Jan concealment and surprise in 
remarks of a prosecutor will not : : ar ame time 2 Wied arties mav not eae, 
ly and proper objection is not in-| °° si 20 that private parties may not agiq of a just result on the 
be reversible error unless they : a “ing antit < Sr , a 
“th: : ~ terposed. Without such objection The series w pen on| Pring antitrust suits base ed on of merits.” Barber v. Vaccaro, 32 
come within the plain error rule. 2 Ao Sealers re tic 3 of the Rot on-Patman nesagas pets we ‘ 94 ORC 
: ‘— illegedly improper remarks of the| Station WWB Z, Vineland, on| tion 3 o 1 KobINSON-ratman = wW. J. Super. 573, 108 A. 2d 869, 
Digeste ; é ( i DY | ny “stn onill } , - : : 936 ' 5 
y gags = age " prosecutor will not be reversible! Monday, Feb. 17, { 1 6:05 to =~ 1936 (s iper. Ct. 1954) 
ifel rendere eb. < _ ) >, The sec akes it a crime ¢ th rule 
s 8 Supreme C aoe yh t ’- ¥» error unless they come within the| 6:15 P.M., and will ntinue on The section makes it a crime “The purpose of the --ruies 
: +. 7 eat state Y- plain error rule. The court does! succeeding Mondays at the same|f0F @ company to riggs salle is to see that the case will 
2 rs SIE p : pr ahlu Inw ric or the : ~~ 
sare . oO! _appt dant Irving not find here any transgression | time. Beck disc inge- reasonadly iOW  )price Tor ne depend less ipon surprise 
} rang. For the State—Archi- ifficient to invoke the plain error| ments are bei: f have | Purpose of destroying competi- testimony and maneuverings 
AK j or > f Vv ton . : if ” ae ‘ 
ld Kreiger, Dep. Atty. Gen rule other New Jersey radi tations tlon of counsel and more uy yon the 
efendant appeals from a con Affirmed broadcast the recordir - The high court's decision means merit of t issues.” Inter 
n of second-degree murder that the section may be enforced chemical Corp. v. Uncas, 39 
only by the government, not N. J. Super. 318, 120 A. 2d 880 
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si the back of the car in which he n ry reveals 26 lawyers Ethics and Grievance Advis- i prevention of surprise and ma- 
was seated, took a rifle and placed ! ey have been elect- ory Committee Judge Medina On neuvering, is less to be desired in 
izzle on the open window ted to serve on Sec- Joseph C. Paul—-State Legisla- Moot Court , divorce case than in the ordin- 
de him. His wife was then tions and Committees of the ABA tion Committee ary civil litigation. Of course It 
it 18 feet away. The gun went All appointments to the Associ- sylvester C. Smith. J Member Justice William J. Brennan of is well known that the situation 
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let. The photo here in woes Kortchmer of New York, Robert 
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DIGESTS OF RECENT OPINIONS 


DAMAGES — TRIAL — The mea- 
sure of damages for pain and 
suffering is “fair and reasonable 
compensation” to be determined 
solely by the jury on the evi- 
dence in the case uninfluenced 
by any extraneous estimates or 
suggestions as to the amount 
to be awarded or as to method 
of calculation. 

—In a personal injury action it is 
improper for counsel to suggest 
to the jury a calculation of 
damages for pain and suffering 
by the hour, day or week; or to 
advise them of the amount of 
the ad damnum clause; or to 
state his opinion of what the 
award should be or what would 
be a reasonable amount; or to 
suggest that they consider what 
they would want as compensa- 
tion; and the complaint should 
net be sent to the jury as a mat- 
ter of course. 

DAMAGES—PERSONAL INJUR- 
IES—Plaintiff in a personal in- 
jury action must establish mere- 
ly by a preponderance of the evi- 
dence or greater weight of the 
evidence that the injuries re- 
sulted from the accident and 
charge that it must be estab- 
lished with “reasonable certain- 
ty” or “by clear and convincing 
evidence” is erroneous. 

Digested from an opinion by 
Francis, J., rendered Feb. 3, 1958. 
Supreme Court. Botta v. Brunner, 
et al. For plaintiff—Samuel A. 
Larner (Budd, Larner & Kent, 
attys). For defendant Brunner — 
Robert Shaw (Shaw,Pindar, Mc- 
Elroy & Connell, attys). For de- 
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fendant Frieband—Philip M. Lust- 
bader (Schneider. Lustbader & 
Morgan, attys. George H. Har- 
baugh of counsel). 

Plaintiff, a passenger in the 
Brunner car was injured when it 
collided with the Frieband car. She 
sued both defendants alleging 
negligence. The jury returned a 
verdict of no cause in favor of 
Frieband and a verdict of $5500 in 
favor of plaintiff against Brunney. 
Motion for new trial was denied 
and plaintiff appealed. The Ap- 
pellate Division concluded errcr 
had been committed in the charge 
as to the burden of proof with re- 
spect to injuries and ordered 2 
new trial as to damages only 
against Brunner. The judgment 
as to Frieband was affirmed. The 
Appellate Division also held the 
trial court erred in refusing to 
permit ‘counsel to suggest to the 
jury in summation a mathemati- 
cal formula for admeasurement of 
damages for pain and suffering. 
Certification was granted. 

In the charge the court said as 
to the claim for injuries “the evi- 
dence must establish with reason- 
able certainty that the injuries 
... are properly attributable to 
the accident ’ and later on 
said “I think I have already charg- 
ed you with regard to the respon- 
sibility of Mrs. Botta to prove by 
clear, convincing evidence that her 
injuries . 

In the summation counsel said, 
in speaking of pain and suffering: 
“How much can you give for pain 
and suffering? As a guide, I try to 
think of myself. What would be 
a minimum that a person is en- 
titled to? And you must place 
yourself in the position of this 
woman How much do you 
think you should get for every day 
you had to go through that har- 
rowing experience, or every hour? 

“Well, I thought I would use 
this kind of suggestion. It is for 
you to determine whether you 
think I am low or high. Would 
50c an hour for that kind of suf- 
fering be too high?” 

On objection the court declared 
this argument improper and di- 
rected it be discontinued. 

Held: On the evidence the jury 
could have found either or both 
drivers negligent but they made 
a clear and unmistakable finding 
that Brunner alone was at fault. 
That finding can be reasonably 
supported on the evidence and 
hence their judgment must be re- 
spected. 

On the question of the burden 
of proof as to injuries there was 
error. It has previously been de- 
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clared that a charge that the in- 
juries had to be established with 
“reasonable certainty” is improper. 
The burden on plaintiff to prove 
| her injuries resulted from the ac- 
cident is not that she must do so 
| by “clear and convincing” evi- 
| dence, but only by a preponder- 
ance of the evidence or the greater 
weight of the evidence. To des- 
cribe the burden as the need for 
| clear and convincing evidence is 
| to require a higher quality of proof 
| than the law demands and in a 
| trial such as that here where the 
major controversy was over the 
injuries, the imposition of that 
heavier burden was reversible err- 
or. 

On the question of the propriety 
of counsel’s argument in summa- 
tion for a mathematical calcula- 
tion of damages for pain and suf- 
fering this court does not agree 
with the Appellate Division. The 
measure of damages for vain and 
suffering following personal in- 
jury is “fair and reasonable com- 
pensation”. The general standard 

| has been adapted because of uni- 

versal acknowledgment that a 
| more specific or definitive one is 
impossible. There is and can be 
| no fixed basis, table, standard or 
mathematical rule which will serve 
|}as a guide to establishment of 
damage awards for pain and suf- 
| fering. There is no measure by 
which the amount of pain and 
suffering endured by a particular 
human can be calculated. As a 
consequence, the law has declar- 
ed the standard for measuring 
damages for personal injuries to 
be reasonable compensation and 
| has entrusted the administration 
| of that criterion to the impartial 
conscience and judgment of jurors 
| who may be expected to act rea- 
| sonably, intelligently and in har- 
mony with the evidence. This does 
| not mean they are free to fix what 
| they would want as compensation 
if they had sustained the injuries 
nor what the pain and suffering 
would be worth to them. Plain- 
tiff’s argument runs counter to 
this principle. 

Nor can counsel in opening or 
closing state his belief as to the 
pecuniary value of pain and suf- 
fering per hour, day of week, or 
suggest that valuation be based 
on so much per hour, or day, or 
week, or estimate the amount that 
should be awarded. The deter- 
mination of the amount of the 
damages to be awarded is for the 
jury alone, uninfluenced by the 
figures or estimates of any other 
person. Damages are to be ascer- 
tained by the jury from the evi- 
dence and are not to be determin- 
ed by any estimate of counsel, not 

‘based on the evidence, whether 
| given directly or indirectly by a 
| proposed method of calculation. 
| Statements by counsel as to the 
amounts claimed or expected or 
|as to how damages for pain and 
suffering should be calculated 
| mathematically are not to be 
| sanctioned because they instill in 
| the minds of the jury impressions 
| not founded in the evidence. 

Suggestions of the sort here in- 
volved constitute an unwarranted 
intrusion into the domain of the 
jury and the decisions which sanc- 
tion advising the jury as to the 
amount of the ad damnum clause, 
or counsel's stating his opinion as 
to the sum which should be award- 
ed or suggesting amounts as rea- 
sonable compensation are express- 
ly overruled. Further it is declar- 
ed to be improper to send the 
complaint to the jury as a matter 
of course, since it contains the 
damages demanded, but this hold- 
ing is not intended to interfere 
with use of pleadings for other 
proper trial or evidentiary pur- 

| poses. 

Affirmed as modified. Costs to 


| plaintiff. 


Announcements 


A. James Jagoe has moved his 
law offices to 180 Kinderkamack 
Road, Emerson. 


Edward Baumgarten has moved 
his offices to 11 Commerce Street, 
Newark 2. 


| EVIDENCE — Death of a party 
during the pendency of a trial 
does not render incompetent 


testimony already given as to 


transactions with or state- 
ments by the decedent under 
N. J. S. 2A:81-2 and said stat- 
ute provides no basis for strik- 
ing such testimony. 


—Absent a deliberate attempt | 
to circumvent N. J. S. 2A:81-2 ; 


the disqualification thereun- 


der applies only to parties to 


the action and does not ex- 
tend to _ officers, 


corporate party. 

Digested from an opinion by 
Sullivan, J. S. C. rendered Jan. 
17, 1958. Chancery Div. Know 
The Facts v. Ryan. For plaintiff 
—Max L. Rosenstein. For de- 
fendants — Du Bois and Du Bois 
(Kissam and Halpin of counsel). 

Plaintiff instituted this suit 
against Clendenin J. Ryan in 
May 1956. Plaintiff completed its 


case in May, 1957, during the 
course of which three officers, 
shareholders and creditors of 


plaintiff testified and were cross 
examined. The trial was not 
completed and was adjourned to 
Oct. 1, 1957. In the interval Ryan 
died and his executors were sub- 
stituted as party defenaants. The 
executors now move to strike all 
the testimony of plaintiff’s three 
officers for the reason that this 
suit is now a transaction with a 
decedent and these witnesses are 
parties in interest to such trans- 


action. They rely on N. J. S. 
2A:81-2. 
Held: The cited statute has 


been widely criticized and its re- 
peal urged repeatedly. It is illog- 
ical, arbitrary and unjust. It 
should therefore not be literally 
construed but on the contrary 
should be strictly applied. It pro- 
vides “When one party to any 
civil action . . . sues or is sued in 
a representative capacity, no 
other party thereto may testify 


as to any transaction with or 
statement by the deced- 
Cnt; ..° 

According to its terms the 


statute is to be applied at the 
time the testimony is offered. 
The bar, under the statute, is 
against testifying. There is no- 
thing therein providing for re- 
troactive application by striking 
testimony which was competent 
when given. The competency of 
the witness at the time of testi- 
fying is the test to be applied 
under N. J. S. 2A:81-2. 

Further, absent a deliberate 
attempt to circumvent the stat- 
ute, the disqualification there- 
under applies to the parties to 
the action and to no one else. 
In suits involving this statute, 
it has been uniformly held that 
where a corporation is a party, 
the disqualification does not ex- 
tend to officers and directors of 
the corporation. A fortiori, stock- 
holders or creditors of a corpor- 
ation are not barred from testi- 
fying. 

Motion denied. 


Union Co. Court Judge 


directors, | 
stockholders or creditors of a | 





Molineux has been dissolved ] 
Douglas M. Hicks, Kearney ¥™ for 
Kuhlthau, John B. Molineux an fron 
Claire W. Nagle have formed t® mer 
firm of Hicks, Kuhlthau, Molinez 
& Nagle for the general pract 
of law at 20 Livingston Aven Ctio 
New Brunswick. then 


Emil J. Sadloch has moved ha ad | 


Garfield 








— 








Former District Court Judg: 
John E. Barger who was sworn jr c 


as Union County Court Judge or 1 
Friday. I 
Announcements Su; 
Sa tesi 

Upon the appointment o: Dy don 
Bois S. Thompson as Judge of ti: Sh 
Middlesex County Court, the firc ne) 
of Hicks, Kuhlthau, Thompson T 
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DIGESTS OF RECENT OPINIONS 


WORKMEN’S COMPENSATION— 
It is disability which is compen- 
sated, not mere loss of physical 
function, hence a compensable 
injury occurs when disability oc- 
curs. 

—A progressive occupational dis- 
ease from successive exposures 
to a poisonous element becomes 
compensable when it becomes 
disabling. 

WORKMENS COMPENSATION— 
CONSTITUTIONAL LAW 
Since application of the Work- 
men’s Compensation Act is a 
matter of contractual agree- 
ment, there is no constitutional 
infirmity in a law making an 
occupational disease compens- 
able though the exposure had 
ceased prior thereto, if the dis- 
ability occurs after the law 
in effect. 

—The occupational disease cover- 
age of the Workmen’s Compen- 
sation Act applies to an occupa- 
tional disease which becomes 
disabling after inclusion in the 
act though exposure ceased prior 
thereto. 

Digested from an opinion 

ier, J., rendered Feb. 3, 1958. 
Supreme Court. Biglioli v. Duro- 
test. For appellant — Aaron Gor - 

1. For respondent—Robert Shz 

haw, Pindar, McElroy & ae. 
bes attys.) 

The first action was commenced 
yy Ethel Biglioli on Feb. 26, 1952 
for injuries allegedly resulting 
from the negligence of her for- 
r employer, the defendant, in 
exposing her to beryllium. She 
died Aug. 13, 1952 and the second 
action, under the Death Act, was 
then instituted. 

It was stipulated that defendant 
had used beryllium for a consid- 
rable period of time prior to Jan. 

1950 but not thereafter; that 
decedent had been exposed to it 

) Oct 1949 when she left the 


is 


by 






amp! yment, returning only for 
‘wo days in January and one day 
n February, 1950, and that she 


came ill in 1947 but that beryl- 
ii poisoning did not manifest 
‘self and was not diagnosed until 
Juy 1, 1951 although she had had 
medical care from 1947 on. 
Defendant had summary judg- 
ment which was affirmed by the 
Appellate Division on the holding 
f the definite bodily injury 
rred after Jan. 1, 1950 then 
exclusive remedy was under 
Workmen’s Compensation 
hich had been amended in 
















1949 effective Jan. 1, 1950 to cover 
all occupational diseases and that 
if on the other hand the injury 
had occurred prior to that date, 
then the negligence action was 
barred by the two year statute of 
limitations since the common law 
cause accrues on the conjunction 
of the wrongful act and injury 
though it be not discovered until 
later. 

Plaintiff appeals contending 
that the 1949 amendment is not 
retroactive and hence not applic- 
to this decedent and that if 
it is, it is unconstitutional as an 

x post facto law. Plaintiff fur- 
ther argues that the common law 
action did not accrue prior to 
July 1, 1951 when beryllium first 
manifested itself and was diagnos- 
ed 

Held: The compensation provid- 
ed by Article 2 of the Act is ex- 
‘lusive of all else; there can be no 


able 


other recovery or measure of com- 
pensation in cases ruled by its 
terms 

Here the employer and employee 


had accepted the provisions of the 
Act as amended by the 1949 stat- 
ute at the time when the service 
was terminated in October by the 
lisability not then Known to be 
work connected. 

Disability, 
measures the employer’s obliga- 
tion to render compensation. The 
benefits given are in the nature 
f indemnity for the injuries sus- 
tained, rather than the mere loss 
yf earning power. The status of 
sompensability is attained when |} 
1 definite fault akin to traumatic | 
injury occurs. Here there was no| 
definite fault akin to a traumatic 
injury but rather a continuing, | 
progressive occupational disease, | 
lthough not then known, cul-| 
minating in total disability and 
nly then became compensable as 
such, at a time when berylliosis 
was a compensable disease under | 
a system of compensation which 
had been mutually accepted by the 
arties. Here there is the conse- 
uence of a progressive disease 
f successive exposures to a} 
poisonous element that becomes 
compensable when it becomes dis- 
l It disability that is 
om pensated, not the mere loss of 
ysical function that detracts 
from former efficiency of the body 
but has no immediate effect on 
earning power. Compensation is 
a recompense not for injury as 
such but for “disability” ensuing 


= » 





abling is 
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actual or presumed, | 


from such injury. 
disability benefits for an occupa- 


| tional disease is implicit in the} 
limitations periods of the statute | 
made to run from the time the} 


exposure ceases or from the time 


the employee knew or ought to} 
“disability”, | 


have known of his 
whichever is later 

When, after Jan. 1, 1950, dis- 
ability became a fact, the extend- 
ed occupational disease coverage 
had become an integral part of 
the contract service, and the 
compensation thus afforded is the 
exclusive measure of relief, by the 
employee’s own choice. It is there- 
fore not necessary to consider the 
effect of the service after Jan. l, 
1950. The statute so applied does 
not violate constitutional princi- 
ples. 

The ruling on 
limitations is not re 


o! 


statute of 
ewed but the 


injustice of the rule barring a 
negligence action unless brought 
within 2 years after it occurred 
though the injured party did not 
know of his cause of action, is 
pointed out. 

Affirmed. 
JUDGMENTS — ESTOPPEL — 


The rule of estoppel is that a 

right or fact put in issue and 

directly determined by a court 

of competent jurisdiction as a 

ground of recovery, cannot be 

disputed in a subsequent suit 
between the name parties or 

their privies though it be on a 

different cause of action. 
—Actual litigation of an issue and 

necessity of determination 
thereof to support the judgment 
rendered are prerequisites to ap- 
plication of collateral estoppel. 
REAL PROPERTY -— SPECIFIC 
PERFORMANCE While or- 
dinarily in a vendee’s suit for 
specific performance the court 
does not pass on the vendor’s 
title, that is not so where suffi- 
ciency of the vendor’s title is 
raised or conveyance by war- 
rantee deed is decreed. 
—Neither parties to a specific per- 
formance suit adjudicating title 
nor their successors can there- 
after acquire adverse title in- 
terests and assert the superior- 
ity thereof over the title adjud- 
icated in the suit. 

Digested from an 
Burling, J., rendered Feb. 3, 1958. 
Supreme Court. Robinson v. Gal- 
lagher. For defendants—Milton 
Singer (Paul J. Farley, atty. Julius 
Waldman of counsel). For plain- 
tiff—Albert B. Melnik (Hermann, 
Melnik & Lowengrub, attys). 

This is an action to quiet title. 
Plaintiff had judgment confirm- 
ing title in fee simple in it and 
defendant appealed. 

In 1842 the lands were owned by 
one Godfrey. He morte iged them 
to Cooper, Henderson & Co. This 
was the inception of an unrecord- 
ed chain of title. Subsequently, in 
1854, a judgment creditor of God- 


pinion by 














frey levied on the premises and 
purchased them at execution sale 
subject to the mortgage. This was 
the start of a recorded chain. 
Plaintiff asserts the paramount 
position of this latter chain 

In 1897 one Mrs. Blakeman, as- 
signee of the Godfrey mortgage, 
initiated a quiet title action 
against the then record owners 
of the title claiming she had been 
in peaceable possession years 
under the mortgage was 
| in default, and therefore had title 
under Rev. 1877 p 597 or in the 


alternative 20 years adverse pos- 
session. This culminated in a de- 
cision in her favor but the action 
was never concluded and no de- 
cree entered. 

While the cause was pending 
she assigned and quit-claimed her 
interest to Ocean City Associa- 
tion but previous to this she ! 
entered into a contract to sell 
lands to three individuals 
quit-claimed to them. One of these 
individuals had assigned his in- 
terest to one Higgons in 1902. In 
1903 the Ocean City Ass’n insti- 
tuted a quiet title action against 





several persons including Higgons | 
and void ' 


seeking to declare null 


This concept of | 


the contract and quit claim deed 
by Mrs. Blakeman to the three 
individuals. Higgons counterclaim- 


ed and asked specific performance | 


by a warantee deed from Blake- 
man. The-Wice Chancellor entered 
a final decree in favor of Higgons 
as a result of which Higgons own- 
ed a one third interest in the un- 
recorded chain ahd Ocean acquir- 
2d the other 2/3 interest in that 
chain. 

On Nov. 30, 1925 Higgons con- 
veyed his 1/3 interest to one Con- 
nolly and took back a purchase 
money mortgage for $23,000. On 
the next day Ocean City Ass’n 
conveyed its interest to Con- 
nolly. Ocean City had previously 
also acquired the recorded chain 
title. Contemporaneously, on Dec. 
1, Connolly conveyed her interests, 
representing the entirety of both 
chains to Southern Gardens. In 
1931, after default, Higgons fore- 
closed his mortgage joining South- 
ern Gardens and Connolly as de- 
fendants. A sheriff’s sale was had 
and Higgons purchased the mort- 
gage interest. By mesne convey- 
ances defendant succeeded to Hig- 
gons’ interest and plaintiff to 
Southern Gardens’ interest. 

Held: The 1903 case adjudicated 
the superiority of Mrs. Blakeman’s 
title, which was put in issue by 
the counterclaim, and which was 
one of the issues tried out in that 
action. The present plaintiff, be- 
ing in privity with Ocean City 
Ass’n, is collaterally estopped from 
denying the efficacy of that ad- 
judication. The rule in respect to 
collateral estoppel is that a right, 
question or fact put in issue and 
directly determined by a court of 
competent jurisdiction as a ground 
of recovery, cannot be disputed 
in a subsequent suit between the 
same parties or their privies and 
even if the second suit is for a 
different cause of action, the right, 
question or fact once so determin- 
ed must as between the same 
parties or their privies, be taken 
as conclusively established. 

Plaintiff admits it is in privity 
with Ocean City Ass’n but says 
the 1903 case di d not in fact ad- 


| judicate title and if it did the ad- 


judication was unnecessary to the 
decision. Both actual litigation of 
an issue and necessity of adjudi- 
cation thereof are conditions pre- 
cedent to collateral estoppel. But 
the record of the 1903 case dis- 
closes the presence of these requi- 
sites. In that action plaintiff as- 
serted Mrs. Blakeman’s only in- 
terest in the property consisted 
of her claim under the mortgage. 
Defendants answered that she had 
good title in fee simple and that 
they were entitled to a warranty 
deed under their contract. The ad- 
judication on the cross claim in 
favor of defendants necessarily 
embodied an adjudication that 
Mrs. Blakeman had title. While 
ordinarily in a vendee’ suit for 
specific performance the court 
does not pass on the sufficiency 
of the vendor’s title but merely 
compels compliance with the con- 
tract, that rule does not apply 
where doubt is cast on the ven- 
dor’s title. In such case specific 
performance is not decreed if there 
is a complete failure of title or 
will be decreed with an abatement 
if the title is subject to some en- 
cumbrance. And, it is clear, the 
court will not, as here, compel a 
conveyance by warranty deed 
where it is aware there is some 
defect in vendor’s title. 

Ocean City and its successors in 
interest were bound by this ad- 
judication. It could not thereafter 
acquire the recorded chain title 
and thereby assert superiority of 
that title over Mrs. Blakeman’s 
title against Higgons or his suc- 
cessors. They are estopped by 
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Statement of Principle 





THE FIDUCIARY CONCEPT IS BROAD but there is one 
relationship which a corporate fiduciary cannot under- 
take—the relationship between attorney and client. 


The 


porate Fiduciaries and Members of the Bar” 
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by New Jersey bankers’ and lawyers’ associations, em- 


phasizes this situation. 
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DISCOVERY OF OPINIONS OF EXPERTS 


In the Federal Courts the matter of discovery of opinions or 
conclusions of experts, like the work product of attorneys, is govern- 
ed by: the principles laid down in the celebrated case of Hickman v. 





Taylor, 329 U.S. 495 (1947) 





which recognized a discretion in the | 


trial court to grant discovery in special cases. Our state practice in 
this regard is regulated by R.R. 4:16-2, which immunizes from dis- 
covery “any part of a writing which reflects * * * the conclusions of 
an expert,” (except reports of physicians governed by R.R. 4:25-2). 


The rigidity, on its face. of our state court rule has given rise | 


to much disputation. But despite the apparently inflexible language 


of the rule, whenever 


our courts have been faced with 


a choice 


between a literal construction thereof and our broad overriding policy 


of full disclosure, as laid down in the Bead Chain case, 1 N.J. 118 | 
‘Sup. Ct. 1948), they have generally given the rule a liberal inter- | 


pretation. This accomodation has been justified or explained by 
our courts in various terms, such as: that the expert opinion was not 
given in connection with litigation or in preparation for trial; or 
that the expert opinion was material evidence in itself, and was not 


otherwise available to the party seeking the discovery; 
special circumstances justified a departure from the strictness of | 
the rule. In effect, the Courts were applying the Hickman doctrine | 


without spelling it out. 


or that 


The recent decision of our Supreme Court in Starr v. Berry ‘de- 
cided January 20, 1958) has placed a construction upon R.R. 4:16-2 
which should materially reduce future controversy over the discov- 
ery of opinions of experts. In the Starr case the Chancery Division 


of our Superior Court dismissed the suit on the ground of forum non | 


conveniens, holding that California was the proper forum of the liti- 


gation. One of the factors which influenced the defendants to move | 


for the dismissal was the plaintiffs’ resistance to discovery of certain 
data underlying the report of their experts, who resided in California. 
The Chancery Division sustained the plaintiffs’ refusal. The Supreme 
Court reversed the dismissal and reinstated the cause, on the balanc- 


ing of the conveniences to the parties. 


Despite this reversal, the 


Supreme Court nevertheless directed the plaintiffs to furnish the 
defendants with the details of the expert’s report, which the plain- 
tiffs had withheld. On this point the Chief Justice, speaking for the 


Court, said: 


“Planitiffs based their figure upon their expert’s appraisal. The 
report itself was furnished to defendants, but plaintiffs would not 
reveal the underlying data. Such data must be furnished if the 
parties are to be prepared in advance of trial to meet the other’s | 
proofs. Our practice embraces the thesis that parties should know 


their case before they iry it. To that end, our rules permit full 
discovery, and the pretrial conference is designed to compel it. 


The provisions of R.R. 4:16-2 with respect to reports of experts 
is subordinate to the primary principle that a party is entitled 
to know everything he needs to enter the courtroom prepared to | 
meet the adversary’s case. There is no other way to prevent | 


surprise.” (Emphasis supplied). 


| Hon 


The statement of the Chief Justice that R.R. 4:16-2 “is sub- | 


ordinate” to our primary policy of complete disclosure “to meet the | 


adversary's case” means that the trial judge has a broad discretion | 


to relax the rule in any case where it will advance the cause of jus- 


tice, and expedite the trial. The Starr decision brings our law on the 


| 
| 
subject in harmony with the Hickman case. | 








New Legislation Introduced 


, ents or guardian or person having 


Assembly 

The following bills were intro- 
duced in the Assembly: 

A-140 Franklin & Kurtz. To 
make the unjustified receipt of 
public monies or things of value 
by public officers or employees a 
high misdemeanor. (Jud.) 

A-169 Miller & Hughes. To limit 
the Board of Review in consider- 
ing unemployment compensation 
appeals to issues raised on appeal 
rather than the entire case. (L& 
IR) 

A-170 Miller & McGowan. To 
regulate the disposition of monies 
deposited for the purchase of real 
estate. (Jud.) 


A-180 Lynch. To specify the | 


types of enterprises that may be 


conducted on Sundays and to| 
make the operation of others a | 


disorderly persons offense. (IPH& 
Ww) 
A-201 Vervaet & Bivona. Pro- 


vides that where the parent, par- | 


custody and control of a child are 
grossly immoral and unfit to be| 
entrusted with such care that a| 
petition may be filed by any per- 
son or association interested in 
such child or by the State Board | 
of Child Welfare and pursuant 
thereto, care and custody of the 
child may be transferred to the | 


| petitioner. (IPH&W) 


Malpractice Actions 


Subject Of Medical Legal 
Society Meeting 


Two Newark attorneys, Louis 
Pantages and Arthur Gillette will 
discuss “Malpractice Negligence | 
Actions Against Doctors” at a) 
meeting of the New Jersey Medical 
Legal Society at 8 P.M. Wednes- | 
day, Feb. 19, at Rutgers School of | 


| Law auditorium, 53 Washington | 


St. A film titled “The Doctors De- 
fendant” also will be shown. 


| Bergen’ County Bar Ass'n Officers and Committees 


OFFICERS 
President 
| Henry J. Bendheim 
2 North Dean Street 
| Englewood, New Jersey 
| First Vice President 
Charles L. Bertini 
255 Hackensack Avenue 
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1622 Center Ave 
Fort Lee, New Jersey 
Last Retiring President 
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E. Irving Smith, Chairman 
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Florence M. North 
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Dinner Committee 
Charles L. Bertini, Chairman 
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Unauthorized Practice Committee 
Seymour A. Smith, Chairman 
Allen C. Mathias 
Martin Solomon 
Ellis M. Kopp 
Robert D. Gruen 
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Public Relations Committee 
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William R. Morrison 
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Francis Plumb, Chairman 
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Arthur H. Reeve 
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Roger Breslin, Chairman 
Louis Eisenstein 
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James I. Toscano 
Stephen Toth, Jr. 
James A. Major 
Denis Maloney 
Sheldon Liebowitz 
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Taxation and Estates Committee 
Porter Hartman, Chairman 
William P. Sheridan 
Abram A. Lebson 
August J. Fischer 
Louis D. Mowry, Jr 
Horace F. Banta 
Arthur J. Simpson, Jr 
Committee On By-Laws 
John W. Leyden, Jr., Chairman 
August Schedler 
Walter W. Gehringer 
Seymour Gelzer 
George G. Tennant, Jr 
Judicial Appointments Committee 
John W. Griggs. Chairman 
James A. Major 
Frank H. Hennessy 
Delegates To Judicial 
Henry J. Bendheim 
George F. Losche 
Warren Dixon, Jr 
Maurice S. Austin 
Brief Committee 
Robert Hermes, Chairman 
Theodore W. Trautwein 
Arthur Simpson 
William De Lorenzo, Jr 
Donald S. Kates 
Martin M. Solomon 
Grant Layton 
Arthur Rose 
Municipal Law Committee 
Irving C. Evers, Chairman 
George Winne, Vice Ch 
LeRoy B. Huckin 
Alfred W. Keifer 
Hon. Guy W. Calissi 
William Boyle 
Interprofessional Relations 
Committee 
David A. Gelber. Chairman 
Arthur Simpson 
Oliver T. Somerville 
Cyrus Samuelson 
William Boyle 
Daniel Gilady 
William R. Morrison 
Joseph J. DeLuccia 
William Sheridan 


Conference 


Felix M. Angelillis 
New Court House Building 
Committee | 


Gordon Brown, Chairman 

Hon. Joseph W. Marini 

Hon. J. Wallace Leyden 

Maurice S. Austin 

President's Special Project 

Committee 

Joseph A. Fitzpatrick. Chairman 

Bruce H. Losche 

Henry J. Bendheim 

J. Laurens Elmore 

Francis G. Schmid, Jr 

Hon. Arthur J. O'Dea 

Raymond G. Betsch 

Warren Dixon, Jr. 

Harvey Sorkow 

William A. Fasolo 

Special Committee on Blue Shield 

Leo B. Mazer 

Committee on Workmen's 
Compensation 

Sheldon Liebowitz, Chairman | 

Walter R. Hespe | 

Milton A. Schreiber 

Carmine J. Parisi | 

Bernard Hein 


| Martin M. Friedman, Chairmer 


| J. Emmet Cassidy 

| Richard B. Greenhalgh 
| John D. Mendez 

| William J. Arnold 


| Allen S. Gutfleish 


County Chairmen of 
Rutgers Scholarship 
Drive Named 


The appointments of 20 county 
chairmen for the 1958 Rutgers Law 


School Alumni Association Scho]- 
arship Campaign were announced 
by William O. Barnes, Jr. of South 
Orange, campaign general chair- 
man. 
Those heading the county drives 
for funds to assist State Univer- 
sity law students are: 
Atlantic and Cape May—Jame:s 
L. Cooper 
Bergen—Harvey R. Sorkow 
Burlington—Gilbert J. Van 
Sciver 
Camden—William G. Freeman 
Cumberland—Charles E. Gant 
Essex—James C. Conlon 
Gloucester—Thomas Connery 
Hudson—George P. Moser 
Hunterdon—Sidney Kirscher 
Mercer—Morton Deitz 
Middlesex—George Shamy 
Monmouth—Thomas J. Smith 
Jr. 
Morris—Robert P. Hanley 
Ocean—Robert F. Novins 
Passaic—Vincent C. Duffy 
Salem—Bernard Rogovoy 
Somerset—Louis A. Imfeld 
Sussex—Frederic G. Weber 
Union—H. Russell Morss, J1 
Warren—Thomas C. Swick 





Parking Coins Must Be 
Inserted ‘Immediately’ 
ALBANY (ACCN) The Nex 
York Court of Appeals here ha: 
upheld unanimously a town or- 
dinance requiring motorists 
deposit the necessary coins in 
parking meter “immediately” up- 
on entering a parking space 
The case arose when Joseps 
Caponetto of Hartsdale, N.Y 
drove into a parking lot, founc 
he didn’t have a nickel for th 
meter and stepped into a canc¢ 
store to get change. 




















He testified that he had 
turned to his car in less th 
minute, just in time to fi 
patrolman writing out a 
mons. 

Caponetto was 
fined $2 on his admission th 
he had not “immediately” depo: # 
ited the nickel on arrival in t@ 


n 
41 ¢ 


i) 
oo 


b 


ur 


nm 


convicted an 


Aad lew 


parking space. The conviction 77 


upheld by the Westchester Coun? 
Court. 
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Group Insurance Committee 
David A. Gelber, Chairmar 
Donald Sorkow 
Joseph Guez 
Theodore W. Trautwein 
Louis A. Sorrentino, Jr 





| Benedict E. Lucchi 


Thomas Ryan 

Joseph Melillo 

George Brown 
Lawyers Referral Service 
Committee 

J. 


Robert Alberque 


Herbert A. Chary 
Lawrence Garofalo 




















Thomas M. Maher 
Permanent Benevolent Fusd 

Hon. Charles W. Broadhurst, 
man 

Jesse B. Leslie 

Hon. Joseph W. Marini 

Irving S. Reeve 

Samuel M. Lyon, Jr 


| Horace F. Banta 
| William V. Breslin 
| William H. McLeester 


Hon. John D. Lynn 


| *Delegates to The General © 


of The New Jersey State B* 
Association. 


| Until July 1, 1958 


Henry J. Bendheim. ex of 
Maurice S. Austin, ex offic 
Charles Bertini, ex officio 

Warren Dixon, Jr. 

Gordon H. Brown 

Jacob Schneider 

Raymond G. Betsch 

George A. Brown 

Robert S. Krause 4 
*Term, governed by N. J _ 

Bar Association Constitutio®. * 

from July 1st to June 30th. 
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Discovery In Divorce Actions revised as of January 1, 1953, New Essex County Court Judge 
ee former rule 3:26-4 (e) became 
Continued from page 1) its own motion, go into the| Tule 3:16-4 (e), and when the 
—— investigation of facts not con-| ‘ules were revised as of Sept- 
In short, in the ordinary ca tested by pleadings.” ember 9, 1953, a portion of 
‘. + take t 8 5 a : 1 5-4 e ] 
Court will ne undertake tO. There can be no question that) former rule 3:16-4 (e J became 
et rtv. and . - = ule “96- 
ct a defaulting party, and the provisions of the rules R. R.| Tule 4:98-5. Rule 3:26-4 (e) 
gment will, in most cases, seq., and the reasons was adopted on January 6, 
entered as of course. In a are doubly applicable 1949.” 
ag Mage — rset rce case, and that there So that it would appear that 
] te f 4 we ler 3 nde 
e is a default a hag isn d sound reason why the the forerunner he present 
“ase is contested, the law) came rules t ee bx 
with jealous eyes upon ees Oe 50 interrogatories ryje, prohibiting taking of 
SS tai ls ae ot apply to divorce CaseS | ; 4. ataria : vansatteaia 
she preservation of the marital ar Sahin interrogatories I depositions 
ne pt : : other case. rithout leave of C rt and good 
tatus and will safeguard that ; ee See ee eee nor. | Without leave ol irt and goo 
sla. u , bape > have attempted to ascer-|...... shown. first came int 
status SO far as is possible, and taj, how ee eel cause snown, Ilrs ame into 
Sta us ; ’ tain how and why Rule R. in being as a part of the rule per- 
1p iy ( - 4 oc jo eat 1 : ily AS Cc ail A ic 4 UL 
Boe proof and corrobora- 4:98-5 came into being. The only cath itn: danasattininds: toy on 
the alleged cause Of ac- way we can account for it is "by without noth ewe. ae 
in ‘ 3 1 s 3 i Veils L 4-0 Wisi lt vil : ro 
pj ine a a. ee - 2 comment made Dy Judge fendant had defaulted It like- 
It is therefore evident that Francis in his lecture, conducted wise appears th A sentence 
Courts do not believe that by the New Jersey Institute for requiring taanre ate Comet in di- 
} i: : pe 4 L Ss scaVve Ji Au 
field of divorce is wide open Practicing Lawyers on New Jer- vorce cases Wa 4.3 by reas on 
; ; ry 9 - Ji ases Was aQaed Vy S 
irprise testimony and ma- sey Practice Under The New of the lone-stan ne 
rings of counsel” that Rules. Judge Francis, in discus- the Courts i noeee na “The 
prevent “a just result On sing depositions, testimony de -equirement th dé comma tn 
I ’, and permit the use bene esse, objected to the rule shows teat: the order a ule 
> courtroom " aS a StadluMm as it then existed, which re quired mi coma 7 e 


, onduct of a game w Sy - court be first obtained for the 
‘or the conduc a game with notice t defaulting party i 13 { ld s 
for the cc t 1 noti ) a defaulting p taking of deposition would seem 



















C4. 





























advantages that accrue livorce case of the king ; . . 

Rag ge ei ag OT be Ri rce case of the taking Of +, have to do with the desire of 
nsucn a game t taking ne leposit and oo 1 an : ; ¥ ss 
pe ¥ . ; bP and suggested aN the Court tha he witness 





th pponent by surprise.” mendment to the rule, as fol- cnouid, if possible produced 
: the contrary, in the ab WS See oe ean eas 3 nee 
of defense counsel the in matrimonial actions oO a 
will undertake to ascer- shore & defendant tas tales |. baer y gp id than #@ es 

n the truth by cross examin- to. uopear or file an answer, that —— epee e ald be _ ar ; - : - 

ion and by preventing the in- 5 patie tae ne ie a taieen sons taken by deposition without the Former District Court Judge Joseph G. Lyons (right) being 

ve oe Paar sip oee s sha se tr aca ance “2 | presence of the rt to protect sworn in as Essex County Court Judge by Supreme Court Justice 

‘tion of inadmissible evi- leave of the Court without tn. qefaulting defendant and John J. Francis 
Wood v. Wood, 97 N. J notice to the defendant, and tke tetenanke of the St ite, - we rt _ 
128 A. 418, (Ch. 1925 uch depositions may be pre- |; 0 4, aislardy eet 


; - have already discussed it above 
In Grant v. Grant, 84 N. J. Eq ented and used at the hearing . ‘ : ‘ _ 
7 1 sented and used at the hearing, Sanehive alone the way the 

















can have, that situation is In Baxter v. Baxter, 20 N. J 





1,92 A. 791, supra, Bishop on ‘egardless of appearance by sie aga = ss age completely within the control Super. 554, 9) A. 2d 529, (Ch. 
Marriage, Divorce and Separa- r representation of the de-|"“© Ws mace | » em of the cour: as in all other 1952), i ears that the plain- 

, eal ne pares nt pang ; ee: taking of depositions and inter- Pa wa cern under the tiff’ ere take! 

B ion ls quoted aS IOolows: fendant at the taking of such vowntasten toe ange cClvul proceeaings under the tifis pos were aken 
e Bee aes) wes sisi : provisions of Rules 3:30-2 and without leave of Court, and this 


7 “The public, which we 
Yy seen to be a party in all 
Te suits, occupies a ur 


ieee . : Jud discovery. This 
rontiv t > a0VvICeE ve oe 
rently the advice of Judge was never meant to do. Th 
V : was taken to heart, and the holding of Advisory Master, In accord is Thomas v. Thom- 4 ; , Jud 
f z . rae , ae Bae res ai 1G 5S AU V be iy oe - e a Apparently the same . ve 
pei position, sometimes embarras- th ] ch he suggested WaS ynow Judge. Pindar Sposa v. 4S, 17 N. J. Super. 242, 85 A. 2d ee fas th : oa — 
hat ee it ; t fact hak in saad chile d= 4 aol Ciataapaai alee liage Agen aunt +] -9) Advi then a Judge of the Superior 
a ane to the court. 1 does notin fact 3 but in some gposa, 8 N. J. Super. 544, 73 A. 2d 821, (Ch. 1952). Advisory Master ‘7° ™ eo 
: nariy appear DY pitino way a sentence Was added The 753. (Ch. 1950). He id Hegarty neid that a deposition (Continued on page 6, col. 4 
1 when without counsel rule adopted read as follows of a party might be taken in a - 
- = ; ‘ Ss yr ar ‘Ty is respe t ’ 1por a ki 4 2 
does not plead. As against this “Rule 3:26-4 (e): When a In thi esp ind UPON givorce case. His assigned reason 
. oa . ee a urther sidera n I believe ake 
uf party when only thus repre- iefendant has failed to appear further con: ideration I believe ¢,, so going was: 
t : eg ag aan nivil that to restrict the provision- 
ited by what is called the or to answer in any civil action, that to rest, | Se KARKUS PRESS 
ed by what is called tt : dicomeeiraty ss . - ury right of ade tions and “This finding is in accord- 
conscience of the court, the depositions and interrogatories re ail Dehra satel ede ince with the li ral view of 100-102 Fayette St 
= <% + 1 . + : iscovery and » require —iS € « 7 OW Ie 110e€ral View J me ~ A Ot., 
t tif is entitled to the may be taken without notice — po - z ; ; : the pretrial deposition ro 
fount decree on his case being duly to such defendant. In an ac- basis therefor tne snowing 0! se Se eee im oe Perth Amboy, N. J. 
‘ nitty rood cause would in un- cedure aagopted Dd} the New 


a” 3:30-4.” was approved ty Advisory Master 


































+ 2 ley , + abl + y far Jivore yr 1 
ir fully proved. But this ion for divorce or nullit Spee CELT peeree : : . 
y, unlike the others, never however depositions and in-  Warrantable construction un- Jersey Courts: ‘Liberal pro- | @ TYPE-EZE* LAW FORMS 
fea: po | ene i eee ses Rete e tee Se a et ee ay s ‘lv stated other- cedures for discovery in prep- : : 
loses a right by laches: and terrogatories shall be taken ess it be clearly 1 other neice neces di preP- | @ CORPORATION OUTFITS 
ad re ©, whenever a defense comes only for good cause shown.’ wise. It is et rey ne Hori aa png tiers apeiron SAME DAY SERVICE 
ae ae ee ; -| eae is Kins RCA AREA amen nt of Rule 3:26-4 by to any modern judicial system SAME DAY SE J 
ut in the evidence, whether The New Practice amenament Of mul = 2 apts 
] the addition of paragraph (e) in which the epee for truth a 7 
, } Also Sold in Stationery Stores 





ed or not, it is fatal to 
in Throughout New Jersey 


ind «a * ve ee os ee had as a dil rpose the in aid of justice is paramoun 

a he proceeding. A maxim The author states in Walt- serial selon direct a é ie reg eee 
these suits, therefore, is that zinger, New Jersey Practice Ser- limination of the pre-req- @nqa in \ hich concealment and 
3 cause is never concluded a Vol. 2A page 408: lisite of notice for the taking surprise are not to be tol r- Latest Catalog FREE on Request 
2 Caus S ludea aS 1e€S, VOl. 2A, Pag ; mea 

















d an cs 3 aa of depositions and erroga- ated’!” 

wee against the judge; and the This rule (R. R. 4:98-5) was yt itp phar ana interroga~-  %*" 

1 be + + enti : lee oe ee -+ } . tories é eiendan no nas 

‘sone court may, and to satisfy its riginally a part of rule 3:26- > ie lipo ienly Saree 

, ‘ens conscience sometimes does, of 4(e),and when the rules were| {failed to appear o answer. SUPERIOR TRENTON SERVICE 
ur = eee . A provision eventi 


Superior and U.S. District Court judgment searching 


in both courts 





i a eS aa case of default is entirel 
unt Specialists out oe in the 


—HLAW PRINTERS —vrevvices ann J Smpeazance and « 
BRIEFS ON APPEAL the restric ton) of 
(e) must be con 


ARTHUR W. CROSS, INC. ce icing eg 


amendment 


With receive ae | 
Corporate Status including Tax informatio 
Abstracts and information in all courts and dep nents 


SUPERIOR TITLE SF ARCH COMPANY. 





(W. Coe McKeeby) 
24 Branford Place’ Tel. MArket 23-4232 Newark 2, N. J. 








New Jersey Division of is clear that the 


PANDICK PRESS, INC ‘or good cause” appli 
’ : action in which the 

71-73 CLINTON STREET, NEWARK 5, N. J. fails to ‘appear or 
The premise there 
JAMI > ELE doubtedly founded on th - 
pers &. SER PORES, Manca terest of the State in matri- 1958 Current Service 
—— ——— monial causes to preserve the ™ : mtn - A 
marriage. Because of the utter New Jersey Legislation 

indifference of a defaulting 

Prameer defendant, proceed for The only service that brings you the r 


dissolution or voidance should 









Now Is The Time To Subscribe! ... 


TELEPHONE MARKET 3-4994 
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ss elation’ fad complete Statutes of New Jersey in ad- f 
not be without judi ) 


7 e aes ° e ~ 7e } ieee. . 
Lawyers Thousands of policies protecting many of Moreover, I beli 


showing ‘for good 


fl 
) POMBE pe. 
the country’s leading lawyers and law firms intended to restrict the rig] 
° sa: ; 
dpractice ‘i : of depositions and discovery 
have been written by this Company. For in other than unconteste 


vance sheet form — when the Legisla- 
tive Bill becomes Law. 





Fusd 
st, Cae @ Complete Law with Official Alioca- i 


tions. } 





: ; 4s tions for divorce or \ 

Insurance claim and underwriting know-how based on provided in the am © @etOtese type to show changes ot 

more than a generation of experience in mal- under review, thé a glance. i 

Court would have ; one 

practice insurance, consult rated that restriction © Statement of Legislator giving the 

provisions of Rule purpose of the law. 4 

When Depositions } 

ale BS Taken. Furthermore, ' @ Convenient Binder. i 
_ objection a contender i 
the allowance of depositions or I 


contested Service for One Year - - - $30.00 


ot Newr : SIGRDE iD) ee cree. or “nullity 
: Gisuine? Compan? LEGAL PHOTOGRAPHY GANN. LAW BOOKS 


24 Hour Telephone Answering 


880 MAIN STREET EAST ORANGE, N. J. SEYMOUR RING 224 Market Street Newark, N. J. 
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Digests | U.S. District 


Court Decision 





(Continued from page 3) 





ANTI-TRUST ACTIONS. 


rinciples of res adj udicata and | 
ee , | The US. 


collateral estoppel. 

Reversed and remanded for en- | 
try of judgment accordingly. 

Weintraub, C. J... concurring | 
holds that the decision should be 
based on the estoppel arising from 
the rule that a mortgagor is es- 
topped to dispute the title mort- 
gaged. Miss Connolly was estop- | 
ped to dispute the title she mort- 
gaged to Higgons, and this estop- 
pel binds her privies, which in- 
clude plaintiff. 

Heher, J., concurring holds an 
after acquired title inures to the 
benefit of a mortgagee, in the ab- 
sence of any deceit or misrepre- | 
sentation, none of which was| 
shown here in the conveyance by 
Higgons to Connolly. The conflict- 
ing titles were merged in South- | 
ern Gardens, subject to Higgons’ | 
recorded purchase money mort- 
gage from Connolly. Connolly and 
Southern Gardens were made par- 
ties defendant to the foreclosure 
suit, and there was a decree and 
sheriff's sale of the mortgaged one | 
third interest to which defend- | 
ant’s succeeded. He concurs on 
this ground only. 


trust actions. 


their organization. 


as to all acts prior 


of limitations. 


|for this circuit found that the 


applied and that under the deci- 
sion of the New Jersey Supreme 
Court in Addiss v. Logan, render- 
ed in 1957, 23 N.J. 142, the applic- 
| able statute in suits of this kind 
|is the 2 year period imposed on 
penal suits. 

The new uniform federal 4 year 
statute of limitations expressly 
provides that “no cause barred 
under existing law on the effective 
date of this section . . . shall be 
revived .. .” 15 U.S.C.A. 15b. 

The Gordon case determined the 
| existing law to be that found by 
the New Jersey Supreme Court in 
the Addiss case and that it was 
controlling. 

Plaintiffs contend this would be 
a “retroactive” application of 
what was determined to be the 
New Jersey law and that such ap- 
plication would deprive them of 
due process since under the exis- 
tent decisions at the time of filing 
the cases the six year statute of 
limitations applied. This is falla- 
cious. The law of New Jersey is 
| as the Supreme Court in the Ad- 
| diss case found it to be. The gen- 
| eral principle is that a decision 


—— > 





—We Cooperate With Attorneys— 


SARASOHN & CO. | 
FIRE ADJUSTERS FOR THE | 
POLICYHOLDER 
24 COMMERCE STREET, 
Newark 2, N. J. 
MArket 3-3213-4 
























































ATTORNEY COOPERATION SOLICITED 


W. D. ETTINGER & CO. 


FIRE ADJUSTERS 
FOR THE ASSURED 
9 CLINTON ST., NEWARK 
Mitchell 2-4694-5 











Fire Adjusting 
SERVICE TO ATTORNEYS 
IRVING M. MINION 
Associated Adjusters 
24 Commerce St., Newark 


Mitchell 2-1771-2 














Two-way 
Vision... 


Remember that myth about the 
Roman god Janus who was 
conveniently provided with two 
faces—looking into the past 

and future? 


We believe this double vision 
can be quite an advantage 
Looking backward can be a 
help in going forward. 


As we look back over the past 74 
years we get a clearer picture 

of the steady march of progress 
which has brought us from small 
beginnings to our present 
organization now providing 
insurance in seven states. 


It also points the effective way to 
future expansion and improvement 
—making still better facilities 

and broader resources available 

to those many property owners 
and investors who look to TG&T 
for complete title service and 
sound title protection. 


TITLE GUARANTEE 
Bg and Trust Company 


NEWARK OFFICE: 1180 Raymond Blvd.: MArket 4-1331 
HACKENSACK OFFICE: 19 Banta Place: HUbbard 7-4300 


TITLE INSURANCE THROUGHOUT NEW YORK, NEW JERSEY, 
CONNECTICUT, MASSACHUSETTS, MAINE, VERMONT 4ND GEORGIA 

















instituted an anti- 
trust suit against the defendant, 
| General Electric in 1941 and secur- 
| ed final judgment on Dec. 6, 1953. 
Plaintiff Magno filed the instant 
suit on Dec. 28, 1955. On Jan. 7, 
| 1956 the Clayton Act was amended 
| to create a uniform 4 year statute 
| Of limitations for all civil anti- 
Plaintiff Industrial 
| commenced suit on April 15, 1957. 
Each suit alleges a continuing 
| breach of the anti-trust laws to 
plaintiff’s injury from the time of 
Defendant 
moves to dismiss the Magno com- 
plaint as to all acts prior to Dec 
29, 1953 and the Industrial suit 
to Jan. 
7, 1954 on the ground they were 
| barred by the applicable statute 


| Held: In Gordon v. Loews, 247 
| F 2nd 451, the Court of Appeals 


| New Jersey Statute of Limitations 


overruling a former decision is 
retrospective in its operation, and 
the effect is not that the former 
decision is bad law but that it 
never was the law. And this court 
must follow the rule of the Gordon 


case. Motions granted. 


Opinion by Meaney, D.J., filed 
Feb. 5, 1958 in Magno v. General 
Electric and Industrial v. General 
1205-55 and 


Electric. 
284-57. 


Civil Nos. 


Lawyers Urged To Take 
Active Role To Promote 


U.S. and British Unity 

HARRISBURG, Pa. 
Lawyers were 
active role 
understanding and 
between the US. 
allies, by The 
Cleland, 


Rev. James 


at a Bar Assn. convention here. 

“There can 
democratic 
Communist 
time unless Great Britain 
U.S. walk in 
ment,” he declared. 


defense 


Dr. Cleland urged attorneys to 
“a first-class job of ed- 
sides.” 
“a partnership, open 
and honest and made known be- 
tween the two English-speaking 
a partnership of the 


help in 
ucation, needed 
to develop 


on both 


democracies; 
little islands and the great con- 


tinent, of the old culture and the 


new civilization, of the disciplin- 
ed character and the pioneer spi- 
rit.” 

“That is going to take a qual- 
ity of grace on the part of the 
USS.,” he added, “that we may 
assert our leadership without ar- 
rogance or pride. It is going to 
take a sense of humor on the 
part of the British, a capacity 
to laugh at themselves even when 
hurt, as they yield British sup- 
remacy in theory as in fact. But 
it can be done; it is being done.” 


Newly Formed Essex 
Legal Secretaries 
Chapter To Meet 


Judge Commie To Speak On 
Municipal Government 








The newly formed chapter of 
National Association of Legal Sec- 
retaries, known as the _ Essex 
County Chapter, will have its next 
meeting on Friday, February 14, 
1958 at 8:00 p.m. in Room 208 in 
the Council of Social Agencies 
Building, 60 South Fullerton Ave- 
nue, Montclair, New Jersey. The 
guest speaker will be the Honor- 
able William J. Camarata whose 
topic will be “Municipal Govern- 
ment.’ This is the seventh chap- 
ter to be formed in New Jersey, 
the National Association being 
composed of sixty-six chapters. 

Persons licensed to practice law 
or engaged as secretary, stenog- 
rapher, typist or clerk in any law 
office, any person employed by the 
courts, the trust department of 
banks or trust companies, or in 
any public or private institution 
or office directly engaged in work 
of a legal nature are invited to 
join. Further information may be 
obtained from Mrs. C. G. Sempier, 
284 Claremont Ave., Verona. 





Announcement 


John A. Marzulli, Salvatore J. 
Beninati and Frank A. La Morte 
have formed a partnership for the 
general practice of law under the 
firm name of Marzulli, Beninati 
and La Morte with offices at Suite 
207-209, 850 Broad Street, Newark. 








John Marshall 
INSTITUTE OF TAXATION 
Federal Tax Course 
“Library Reference Service” 


P.O. Box 2005 
Paterson 20, N. J. 


Phone: 
ARmory 4-3729 








(ACCN) — 
urged to take an 
in promoting better 
stronger ties 
and her British 
< 
professor of preaching 
at Duke University divinity school, 


be no competent 
against the 
alliance in our life- 
and the 
substantial agree- 


by 
| ings for the 


| LIMITATIONS — JUDGMENTS — _ of a court ot supreme jurisdiction 


LEGAL NOTICES 





Discovery In Divorce 





ESSEX COUNTY COURT 
: LAW DIVISION - CIVIL 
(Continued from page 5) DOCKET NO. 
ivi 
; JUDGMENT 
Court, in Tholander v. Tholan- | 19 the Matter of the Application 
der, 34 N. J. Super. 150, 111 A. 2d of 
643, (Ch. 1955), thought other- yin yourn, individually and as 
wise when he disallowed the | Natural Guardian of ABLINE YOURN 
taking of a deposition without | errr eT EL Yoana. oe 
ARTHUR YOU ‘R N, In 


the showing of good cause. 





dividual ly and as 
Natural Guare J 


In much the same kind of YOURN, 


case, Gates v. Gates, 40 N. J. i MARTIN YORN, ARLINE YORN 
Super. 350, 123 A. 2d 65, (Ch. AMCTHU Ie YOLN an Hn ee 
1956), Judge Hegarty ordered YORN, respectively. 
the answering of certain ques- wats eT ene” gleeeee 
tions which the party had refused JbFPREY York. int 
to answer on a deposition. Ap- YOURS, ar ally 

fs ID} 


parently the deposition had been 
taken without 


fi 


logical reason given for the need 
of a different 
cases. be 
adequate protection against im-) reasonable 
proper questions or against the ‘ 





1 ast 
YOURN, an ir 
having oth 


age of 21 


leave of court 
rst obtained. 
But nowhere 





is a s0mid O61 Tacx ‘ane 


R} 
YORN and 
YORN, re and it 





rule in divorce ; 
R. R. 4:23-8 and 11 gives! ° 





EI) that 


ADJUDGEL 


M aR IN 

necessity for disclosure of con- stk your ae Hotkey of IN 

: . : ‘ i 1 an Ss. 
fidential or irrelevant matter. YOURN be and they sting 
t if MARTIN 

R. R. 4:98-5 should be abolish- ARLINE vORS ses Fu Y YORN 
rORN, AR R OR and SANI 

ed and divorce cases governed by yorx' fess vale. fraan ah = 


the same rules as all other liti- ‘tb. 
gation. 


for the general practice of law at) vied 


1958 and that 


Announcement 





Donald Myers has opened offices suant ee te, DEE GER ea 
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I DWARD GAUI 
60 Park Place, Newark. ss Judge - Essex Count 
tor 
WILDSTE IN & WILDSTEIN 
LEGAL NOTICES JULIUS WILDSTEIN. Partner 
L.J Feb. 13 
STATE OF NEW JERSEY Ss eR pot a 
DEP ARTMENT OF STATE 
‘ERTIFICATE OF DISSOLUTION LICENSED BONDED 


To 


by 


the unanimous consent of all the stock 
holde deposited in my office that ELizabeth 2-3359, 2151 
R + DEV E LOP ME NT CORPORA TION 1143 E. Jersey St. Charles Hanus) 
corporation of this State, whose prince ‘ipal Elizabeth, N. J. ower st \ 
ce is situated at N 744 Broad Street, 
e City of Newark, County of Raue »x, Ak eeaiy 
e of New Jersey (Sydney A. Gutkin, | ™—™™ OVER 40 YE ARS EXPERIENCE 
y the agent therein and in charge thereof, 
whom process may be served), has A P P R A I Ss E R 





on 


Stat 


ertify that the said corpora tic 


Tent 


my 





all to whom these presents may come 


ting e 
WHEREAS, It appears to my satisfaction Hanus Detective Agency 


duly authenticated record of the proceed 
yn thereof 


voluntary dissolutic 
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THE STATE CAPITAL TITLE & ABSTRACT CO. 
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ROBERTS, WALSH & COMPANY 
New Jersey’s Largest Certified Reporting Service 
605 Broad Street, Newark, N. J. 
Our staff of SEVENTEEN shorthand and stenotype 
reporters insures immediate availability and rapid 
delivery of transcripts. 


Day and Night Service Anywhere 
We invite you to use, at no additional cost, 
our air conditioned deposition suites: 
40 Journal Square, Jersey City — 605 Broad Street, Newark 
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Judge Davidson To Head 


N.Y.U.Law Alumni: 


Dinner Committee 
Judge Irwin D. Davidson of} 
the New York County Court of 
General Sessions has been ap- 
pointed chairman of the 70th 
annual dinner of the New York 
University Law Alumni Associa- 
tion. 

The announcement was made 
by Louis Phillips, president of 
the Association. Mr. Phillips is 
vice president and general coun- 
sel of the Paramount Pictures 
Corporation and senior member 
of the New York city law firm 
of Phillips, Nizer, Benjamin & 
Krim. 

The dinner will be held March 
19 in the grand ballroom of the 
Waldorf-Astoria Hotel. Approxi- 
mately 700 alumni and members 
of the NYU School of Law fac- 
ulty are expected to attend. 


Judge Davidson, a former 
member of Congress, holds two 
degrees from NYU—a bachelor 
of science from Washington 





Square College of Arts and Sci- 





ence (1927) and a bachelor of 
laws from the School of Law 
(1928). 


Announcement 


Eugene H. Gilmartin has opened 
offices for the general practice of 
law at 190 Rivervale Road, River 
Vale. 
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Reg. Patent Attorney 
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New York 1, N.Y. 
Phone: LO. 5-3088 
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NEW JERSEY BUREAUS 


WILLIAM C. FAY, General Monager 
MAIL: Box 643, Newark 1, N.J 
PHONE: MUrdock 8-5444 
WIRE: Union, N. J. 
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